OFFICIAL TITLE

An Initiative Measure

REPEALING SECTION 23-362, AMENDING BY ADDING NEW SECTION 23-362 RELATING TO THE ARIZONA MINIMUM WAGE ACT

Be it enacted by the People of Arizona.

Section 1.  This act may be cited as the “Raise the Minimum Wage for Working Arizonans Act”
Section 2.  Purpose and intent 
The People of the State of Arizona hereby make the following findings and declare their purpose in enacting this Act is as follows:

Article 8.  Minimum Wage

The People of the State of Arizona hereby make the following findings and declare their purpose in enacting this Act is as follows:

1. All working Arizonans deserve to be paid a minimum wage that is sufficient to give them a fighting chance to provide for their families. 

2. 70% of Arizona workers earning the minimum wage are adults.
 

3. More than 145,000 working Arizonans will benefit by increasing the minimum wage, half of whom are working women struggling to live on less than $11,000 per year.
4. Increasing the minimum wage reduces dependency on taxpayer-funded public services.


23-362. DEFINITIONS
AS USED IN THIS ARTICLE, UNLESS THE CONTEXT OTHERWISE REQUIRES:
A. “EMPLOYEE” MEANS ANY PERSON WHO IS OR WAS EMPLOYED BY AN EMPLOYER BUT DOES NOT INCLUDE ANY PERSON WHO IS EMPLOYED BY A PARENT OR A SIBLING, OR WHO IS EMPLOYED PERFORMING BABYSITTING SERVICES IN THE EMPLOYER’S HOME ON A CASUAL BASIS.

B. “EMPLOYER” INCLUDES ANY CORPORATION, PROPRIETORSHIP, PARTNERSHIP, JOINT VENTURE, LIMITED LIABILITY COMPANY, TRUST, ASSOCIATION, POLITICAL SUBDIVISION OF THE STATE, INDIVIDUAL OR OTHER ENTITY ACTING DIRECTLY OR INDIRECTLY IN THE INTEREST OF AN EMPLOYER IN RELATION TO AN EMPLOYEE, BUT DOES NOT INCLUDE THE STATE OF ARIZONA, THE UNITED STATES
, OR A SMALL BUSINESS
.

C. “SMALL BUSINESS” MEANS ANY CORPORATION, PROPRIETORSHIP, PARTNERSHIP, JOINT VENTURE, LIMITED LIABILITY COMPANY, TRUST, OR ASSOCIATION THAT HAS LESS THAN FIVE HUNDRED THOUSAND DOLLARS IN GROSS ANNUAL REVENUE AND THAT IS EXEMPT FROM HAVING TO PAY A MINIMUM WAGE UNDER SECTION 206(A) OF TITLE 29 OF THE UNITED STATES CODE.

D. “EMPLOY” INCLUDES TO SUFFER OR PERMIT TO WORK; WHETHER A PERSON IS AN INDEPENDENT CONTRACTOR OR AN EMPLOYEE SHALL BE DETERMINED ACCORDING TO THE STANDARDS OF THE FEDERAL FAIR LABOR STANDARDS ACT, BUT THE BURDEN OF PROOF SHALL BE UPON THE PARTY FOR WHOM THE WORK IS PERFORMED TO SHOW INDEPENDENT CONTRACTOR STATUS BY CLEAR AND CONVINCING EVIDENCE.

E.  “WAGE” MEANS MONETARY COMPENSATION DUE TO AN EMPLOYEE BY REASON OF EMPLOYMENT, INCLUDING AN EMPLOYEE’S COMMISSIONS, BUT NOT TIPS OR GRATUITIES.

F. “LAW ENFORCEMENT OFFICER” MEANS THE ATTORNEY GENERAL, A CITY ATTORNEY, A COUNTY ATTORNEY OR A TOWN ATTORNEY.

G. “COMMISSION” MEANS THE INDUSTRIAL COMMISSION OF ARIZONA, ANY SUCCESSOR AGENCY, OR SUCH OTHER AGENCY AS THE GOVERNOR SHALL DESIGNATE TO IMPLEMENT THIS ARTICLE.

23-363.  MINIMUM WAGE

A. EMPLOYERS SHALL PAY EMPLOYEES NO LESS THAN THE MINIMUM WAGE, WHICH SHALL BE SIX DOLLARS AND SEVENTY-FIVE CENTS ($6.75)
 AN HOUR BEGINNING ON JANUARY 1, 2007.

B. THE MINIMUM WAGE SHALL BE INCREASED ON JANUARY 1, 2008 AND ON JANUARY 1 OF SUCCESSIVE YEARS BY THE INCREASE IN THE COST OF LIVING.  THE INCREASE IN THE COST OF LIVING SHALL BE MEASURED BY THE PERCENTAGE INCREASE AS OF AUGUST OF THE IMMEDIATELY PRECEDING YEAR OVER THE LEVEL AS OF AUGUST OF THE PREVIOUS YEAR OF THE CONSUMER PRICE INDEX (ALL URBAN CONSUMERS, U.S. CITY AVERAGE FOR ALL ITEMS) OR ITS SUCCESSOR INDEX AS PUBLISHED BY THE U.S. DEPARTMENT OF LABOR OR ITS SUCCESSOR AGENCY, WITH THE AMOUNT OF THE MINIMUM WAGE INCREASE ROUNDED TO THE NEAREST MULTIPLE OF FIVE CENTS.

C. FOR ANY EMPLOYEE WHO CUSTOMARILY AND REGULARLY RECEIVES TIPS OR GRATUITIES FROM PATRONS OR OTHERS, THE EMPLOYER MAY PAY A WAGE UP TO $3.00 PER HOUR LESS THAN THE MINIMUM WAGE IF THE EMPLOYER CAN ESTABLISH BY ITS RECORDS OF CHARGED TIPS OR BY THE EMPLOYEE’S DECLARATION FOR FEDERAL INSURANCE CONTRIBUTIONS ACT (FICA) PURPOSES THAT FOR EACH WEEK, WHEN ADDING TIPS RECEIVED TO WAGES PAID, THE EMPLOYEE RECEIVED NOT LESS THAN THE MINIMUM WAGE FOR ALL HOURS WORKED.  COMPLIANCE WITH THIS PROVISION WILL BE DETERMINED BY AVERAGING TIPS RECEIVED BY THE EMPLOYEE OVER THE COURSE OF THE EMPLOYER’S PAYROLL PERIOD OR ANY OTHER PERIOD SELECTED BY THE EMPLOYER THAT COMPLIES WITH REGULATIONS ADOPTED BY THE COMMISSION.

23-364.  ENFORCEMENT
A. THE COMMISSION IS AUTHORIZED TO ENFORCE AND IMPLEMENT THIS ARTICLE AND MAY PROMULGATE REGULATIONS CONSISTENT WITH THIS ARTICLE TO DO SO.

B. NO EMPLOYER OR OTHER PERSON SHALL DISCHARGE OR TAKE ANY OTHER ADVERSE ACTION AGAINST ANY PERSON IN RETALIATION FOR ASSERTING ANY CLAIM OR RIGHT UNDER THIS ARTICLE, FOR ASSISTING ANY OTHER PERSON IN DOING SO, OR FOR INFORMING ANY PERSON ABOUT THEIR RIGHTS.  TAKING ADVERSE ACTION AGAINST A PERSON WITHIN NINETY DAYS OF A PERSON’S ENGAGING IN THE FOREGOING ACTIVITIES SHALL RAISE A PRESUMPTION THAT SUCH ACTION WAS RETALIATION, WHICH MAY BE REBUTTED BY CLEAR AND CONVINCING EVIDENCE THAT SUCH ACTION WAS TAKEN FOR OTHER PERMISSIBLE REASONS.

C. ANY PERSON OR ORGANIZATION MAY FILE AN ADMINISTRATIVE COMPLAINT WITH THE COMMISSION CHARGING THAT AN EMPLOYER HAS VIOLATED THIS ARTICLE AS TO ANY EMPLOYEE OR OTHER PERSON
.  WHEN THE COMMISSION RECEIVES A COMPLAINT, THE COMMISSION MAY REVIEW RECORDS REGARDING ALL EMPLOYEES
 AT THE EMPLOYER’S WORKSITE IN ORDER TO PROTECT THE IDENTITY OF ANY EMPLOYEE IDENTIFIED IN THE COMPLAINT AND TO DETERMINE WHETHER A PATTERN OF VIOLATIONS HAS OCCURRED.  THE NAME OF ANY EMPLOYEE IDENTIFIED IN A COMPLAINT TO THE COMMISSION SHALL BE KEPT CONFIDENTIAL AS LONG AS POSSIBLE
.  WHERE THE COMMISSION DETERMINES THAT AN EMPLOYEE’S NAME MUST BE DISCLOSED IN ORDER TO INVESTIGATE A COMPLAINT FURTHER, IT MAY SO DO ONLY WITH THE EMPLOYEE’S CONSENT.

D. EMPLOYERS SHALL POST NOTICES IN THE WORKPLACE, IN SUCH FORMAT SPECIFIED BY THE COMMISSION, NOTIFYING EMPLOYEES OF THEIR RIGHTS UNDER THIS ARTICLE.  EMPLOYERS SHALL PROVIDE THEIR BUSINESS NAME, ADDRESS, AND TELEPHONE NUMBER IN WRITING TO EMPLOYEES UPON HIRE.  EMPLOYERS SHALL MAINTAIN PAYROLL RECORDS SHOWING THE HOURS WORKED FOR EACH DAY WORKED, AND THE WAGES PAID TO ALL EMPLOYEES FOR A PERIOD OF FOUR YEARS.
  FAILURE TO DO SO SHALL RAISE A REBUTTABLE PRESUMPTION THAT THE EMPLOYER DID NOT PAY THE REQUIRED MINIMUM WAGE RATE
.  THE COMMISSION MAY BY REGULATION REDUCE OR WAIVE THE RECORDKEEPING AND POSTING REQUIREMENTS HEREIN FOR ANY CATEGORIES OF SMALL EMPLOYERS WHOM IT FINDS WOULD BE UNREASONABLY BURDENED BY SUCH REQUIREMENTS.  EMPLOYERS SHALL PERMIT THE COMMISSION OR A LAW ENFORCEMENT OFFICER
 TO INSPECT AND COPY PAYROLL OR OTHER BUSINESS RECORDS
, SHALL PERMIT THEM TO INTERVIEW EMPLOYEES AWAY FROM THE WORKSITE, AND SHALL NOT HINDER ANY INVESTIGATION.  SUCH INFORMATION PROVIDED SHALL KEEP CONFIDENTIAL EXCEPT AS IS REQUIRED TO PROSECUTE VIOLATIONS OF THIS ARTICLE.  EMPLOYERS SHALL PERMIT AN EMPLOYEE OR HIS OR HER DESIGNATED REPRESENTATIVE
 TO INSPECT AND COPY PAYROLL RECORDS PERTAINING TO THAT EMPLOYEE.

E. A CIVIL ACTION TO ENFORCE THIS ARTICLE MAY BE MAINTAINED IN A COURT OF COMPETENT JURISDICTION BY A LAW ENFORCEMENT OFFICER OR BY ANY PRIVATE PARTY INJURED BY A VIOLATION OF THIS ARTICLE.

F. ANY EMPLOYER WHO VIOLATES RECORDKEEPING, POSTING, OR OTHER REQUIREMENTS
 THAT THE COMMISSION MAY ESTABLISH UNDER THIS ARTICLE SHALL BE SUBJECT TO A CIVIL PENALTY OF AT LEAST $250 DOLLARS FOR A FIRST VIOLATION, AND AT LEAST $1000 DOLLARS FOR EACH SUBSEQUENT OR WILLFUL VIOLATION AND MAY, IF THE COMMISSION OR COURT DETERMINES APPROPRIATE, BE SUBJECT TO SPECIAL MONITORING AND INSPECTIONS.

G. ANY EMPLOYER WHO FAILS TO PAY THE WAGES REQUIRED UNDER THIS ARTICLE SHALL BE REQUIRED TO PAY THE EMPLOYEE THE BALANCE OF THE WAGES OWED, INCLUDING INTEREST THEREON, AND AN ADDITIONAL AMOUNT EQUAL TO TWICE THE UNDERPAID WAGES.  ANY EMPLOYER WHO RETALIATES AGAINST AN EMPLOYEE OR OTHER PERSON IN VIOLATION OF THIS ARTICLE SHALL BE REQUIRED TO PAY THE EMPLOYEE AN AMOUNT SET BY THE COMMISSION OR A COURT SUFFICIENT TO COMPENSATE THE EMPLOYEE AND DETER FUTURE VIOLATIONS, BUT NOT LESS THAN ONE HUNDRED FIFTY DOLLARS FOR EACH DAY THAT THE VIOLATION CONTINUED OR UNTIL LEGAL JUDGMENT IS FINAL.  THE COMMISSION AND THE COURTS SHALL HAVE THE AUTHORITY TO ORDER PAYMENT OF SUCH UNPAID WAGES, OTHER AMOUNTS, AND CIVIL PENALTIES AND TO ORDER ANY OTHER APPROPRIATE LEGAL OR EQUITABLE RELIEF FOR VIOLATIONS OF THIS ARTICLE.
  CIVIL PENALTIES SHALL BE RETAINED BY THE AGENCY THAT RECOVERED THEM AND USED TO FINANCE ACTIVITIES TO ENFORCE THIS ARTICLE
.  A PREVAILING PLAINTIFF SHALL BE ENTITLED TO REASONABLE ATTORNEY’S FEES AND COSTS OF SUIT
.

H. A CIVIL ACTION TO ENFORCE THIS ARTICLE MAY BE COMMENCED NO LATER THAN TWO YEARS AFTER A VIOLATION LAST OCCURS, OR THREE YEARS IN THE CASE OF A WILLFUL VIOLATION, AND MAY ENCOMPASS ALL VIOLATIONS THAT OCCURRED AS PART OF A CONTINUING COURSE OF EMPLOYER CONDUCT REGARDLESS OF THEIR DATE.
  THE STATUTE OF LIMITATIONS SHALL BE TOLLED DURING ANY INVESTIGATION OF AN EMPLOYER BY THE COMMISSION OR OTHER LAW ENFORCEMENT OFFICER, BUT SUCH INVESTIGATION SHALL NOT BAR A PERSON FROM BRINGING A CIVIL ACTION UNDER THIS ARTICLE.
  NO VERBAL OR WRITTEN AGREEMENT OR EMPLOYMENT CONTRACT MAY WAIVE ANY RIGHTS UNDER THIS ARTICLE.

I. THE LEGISLATURE MAY BY STATUTE RAISE THE MINIMUM WAGE ESTABLISHED UNDER THIS ARTICLE, EXTEND COVERAGE, OR INCREASE PENALTIES.  A COUNTY, CITY, OR TOWN MAY BY ORDINANCE REGULATE MINIMUM WAGES AND BENEFITS WITHIN ITS GEOGRAPHIC BOUNDARIES BUT MAY NOT PROVIDE FOR A MINIMUM WAGE LOWER THAN THAT PRESCRIBED IN THIS ARTICLE.
  STATE AGENCIES, COUNTIES, CITIES, TOWNS AND OTHER POLITICAL SUBDIVISIONS OF THE STATE MAY CONSIDER VIOLATIONS OF THIS 

J. ARTICLE IN DETERMINING WHETHER EMPLOYERS MAY RECEIVE OR RENEW PUBLIC CONTRACTS, FINANCIAL ASSISTANCE OR LICENSES.
  THIS ARTICLE SHALL BE LIBERALLY CONSTRUED IN FAVOR OF ITS PURPOSES
 AND SHALL NOT LIMIT THE AUTHORITY OF THE LEGISLATURE OR ANY OTHER BODY TO ADOPT ANY LAW OR POLICY THAT REQUIRES PAYMENT OF HIGHER OR SUPPLEMENTAL WAGES OR BENEFITS, OR THAT EXTENDS SUCH PROTECTIONS TO EMPLOYERS OR EMPLOYEES NOT COVERED BY THIS ARTICLE.

Section 4.  Severability
If any part of this law, or the application of the law to any person or circumstance, is held invalid, the remainder of this law, including the application of such part to other persons or circumstances, shall not be affected by such a holding and shall continue in full force and effect.  To this end, the parts of this law are severable.

Section 5. Effective Date 

This article shall take effect January 1, 2007
.
Paid for by NO on 202 with major funding provided by OSI, National Restaurant Association (out of state contributor), Brinker International (out of state contributor), and NFIB.

�According to the U.S. Bureau of Labor’s Characteristics of Minimum Wage Workers 2003:


2.9% of all hourly paid workers in the nation earn at or below the minimum wage,


More than half of minimum wage earners are under age 25,


About 2% of worker over age 25 earn the minimum wage, and


4% of workers over age 65 earn the minimum wage.


� Every business sets aside a certain percentage of their revenue to pay employee costs (which includes wages, vacation, medical and dental, etc.).  Raising the minimum wage will cut into that percentage, meaning business will either a) reduce the size of their workforce; b) reduce the number of hours worked by each employee; or c) cut back on the benefits offered, such as vacation or health care.  Any of these cutbacks will result in more people dependent on state public services, not less.


� This definition of “employee” is so broad that household maids, nannies, elderly care providers, and even illegal immigrants would be covered under this act.  The only exemptions are for immediate family members and “casual” babysitting services, which is conveniently undefined.   


�If the minimum wage act is intended to help all working Arizonans, why does it exempt the two LARGEST employers in the state, the Federal and State Government.  Obviously, the labor unions and special interest groups that drafted this initiative in secret have a hidden agenda that they don’t want you to know about.


�This exemption is a SHAM, as virtually NO small business will be exempt from this initiative (see below).


�This confusing small business definition was intentionally drafted to trick both small employers and the voting public into believing that small businesses are exempt from this initiative.  The reality is that the exemptions offered under 206(A) of the US Code offer NO protections for the average small business. 


�Whether you are an individual hiring someone to do work at your home or a small business hiring an outside contractor, this provision will force the person who hired the independent contractor to go through a costly and time consuming process to prove beyond a reasonable doubt that they are not the employer of the independent contractor.  The normal process of hiring someone to clean your pool or fix your toilet will never be the same.


�This initiative allows for the creation of a new politically appointed commission that will be able to create its own rules and regulations to enforce this Act.  This commission will not be bound by any term limits or be accountable to the legislative branch or the voting public. 


�The minimum wage increase will force small businesses to reduce the size of their workforce and cut back on the benefits they offer, such as vacation and healthcare benefits.  Taxpayers will be forced to spend more on public services to make up for these cuts.


�Beginning January 1, 2007, employers will have ONLY 6 WEEKS to implement the new minimum wage and comply with all of the new rules and regulations that will be created by the ‘commission’.  Unsuspecting small businesses that are unable to understand and implement all of the new rules will be in violation of this act and forced to pay fines, penalties, and any other form of restitution deemed appropriate by the ‘commission.’


�The ‘commission’ will have broad and sweeping new powers to create their own rules in which to implement this Act.  The regulations established by the ‘commission’ will have no review process or oversight by the legislature or the voting public.


�This should be referred to as the guaranteed employment clause.  Any time an employer attempts to discharge an employee for cause or performance issues, the employee could halt this process by making a complaint against an employer – whether true or false - that the termination was an act of retaliation for asserting their rights. The ‘commission’ would be in charge of establishing the punishment for unlawful termination, which could include fines, revocation of licenses, or even arrest.  Also, once a claim is made, the employer is presumed GUILTY until proven innocent.  


�This provision allows ANYONE at ANYTIME to file a complaint against a business or employer, even if they were not harmed by the business or employer. 


�Once a claim has been filed, the ‘commission’ will have the power to review the financial records of the company you work for at any time.  Personal information about your employment and your salary or pay will be open for everyone to see.


� Since the identity of the accuser will remain secret, labor unions and special interest groups will be able to use this new law to file complaints against companies that they are negotiating contracts with as a way to disrupt their business and gain leverage over the company.


� This requires that every homeowner in Arizona keep payroll records for maids, regular babysitters, and elderly care providers for at least 4 years.  Even one missing record allows the ‘commission’ to determine that you are GUILTY of not paying the minimum wage.


�All of these onerous regulations will be especially hard on the elderly and sick, as they will face skyrocketing care costs and burdensome record-keeping requirements as they pay and monitor live-in caregivers.


�In addition to the ‘commission,’ law enforcement will have full access to your employment information, including records concerning medical leave, payments for disability and even child support obligations.  This is a direct violation of every employees right to privacy. 


�This provision allows the ‘commission’ and law enforcement personnel to both inspect and COPY your confidential employment records, including your Social Security number and banking information, exposing everyone to identity theft and fraud.


�Any lawyer, union or special interest group may inspect AND copy payroll records at the request of an employee. And since the accuser can remain anonymous, every “designated representative” will have full access to all payroll records, raising concerns about identity theft and fraud.


�Other requirements?  This is a simple restatement that the commission will have unlimited regulatory powers without any oversight or input from the legislature or the voting public.


�The ‘commission’ under this Act will have special monitoring and inspection powers against employers that have even just one violation. The monitoring and inspection powers will provide the ‘commission’ with unrestricted access to any business or home that is found in violation of any provision in this article for an indefinite time period.


�The new ‘commission’ would be the ONLY ONE to decide the amount of a fine or penalty—neither the legislature nor the voting public would have any say.  


�This provision allows the appointed ‘commission’ to KEEP all of the money it collects in fines & penalties for itself.—neither the legislature nor the voting public would have any say in what is done with the money or how it is spent.  Combined with the power to set its own fines and penalties, the ‘commission’ will have every incentive to charge exorbitant fines and to be discriminatory towards employers that are not politically well connected.


�This provision was added by the trial lawyers to increase the number of lawsuits filed against employers.  And since employers are presumed GUILTY until proven innocent, attorneys will see both quicker settlements and faster payouts under this act.


�This provision opens up the ability to investigate past violations, meaning employers can be subject to fines and penalties for infractions that occurred 20 or 30 years ago.


�Under this provision, employees or a special interest group on their behalf can simultaneously file a complaint with the commission and a civil action in court.  This means accusers and trial lawyers could receive multiple payouts from employer.


�Every city, town, and county will have the authority to set their own minimum wage, institute their own wage and employment requirements, and create their own enforcement provisions under this Act.  


�Cities, towns, and counties will have the ability to deny issuance and revoke business licenses or permits for any violation of the minimum wage requirement, regardless of when the violation occurred.


�This ensures that no matter how harsh or unfair the commission is towards employers, the courts will ALWAYS side with the accuser, regardless of how frivolous the complaint is against the business.


�The severability clause ensures that while court challenges may ensue, only the corresponding provisions that are unconstitutional will be thrown out.  Even if employers won every case taken to the supreme court, which is highly unlikely, it would take multiple challenges to substantively alter the provisions in this initiative. 


�With the effective date approximately six weeks from the general election, it will be virtually impossible to: create a new “commission,” appoint commissioners, craft and implement rules governing the “commission,” train and enforce law enforcement, educate the business community on the Act’s provisions, and have the “commission” design and have available the required posters on the Act’s provisions.  This Act is poorly crafted, ill-defined, and did not take in to account the time needed to implement these policies.





